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PRESIDENT ROOSEVELT'S MESSAGE AND 
THE ISTHMIAN CANAL 



BY FRANCISCO ESCOBAR. 



I. 

When, in after years, President Eoosevelt comes to look over 
what he has written, he will then wonder what evil spirit ever 
moved him to write the Message of December 7th, 1903. He 
will wish then that records of such documents were not kept, 
and that the printing-press had never been invented. With due 
respect to the President and to the august body of men to whom 
the Message was addressed, I propose to point out some of the 
inaccuracies exhibited in that document. 

The Spooner Act to which he refers was enacted on June 28th, 
1902 ; it authorized the President to enter into a treaty with the 
Eepublic of Colombia, " the power in actual control of the Isth- 
mus of Panama " where the Canal was to be built. " The es- 
sence of the condition" was to enter into a contract with the 
party named in the act; it referred expressly to the Government 
of Colombia because that Government was the owner of the Pana- 
ma route, and it would have been impossible to enter into a treaty 
with "the route itself." If Congress had foreseen what was 
going to happen, it would have omitted to name the party with 
whom the treaty was to be made, thus saving the President the 
trouble of much false argumentation. The purpose has not been 
fulfilled, but the law has been disobeyed by the President. 

"The treaty" (of 1846), said the President, "vested in the 
United States a substantial property right carved out of the 
rights of sovereignty and property which New Granada then 
had and possessed over said territory." 

The claim of Colombia is, and has ever been, that " the guaran- 
ty is, therefore, not a right pertaining to them (the United 
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States), but an obligation, a service contracted by them; a service, 
it is true, which redounds to their interest, but which cannot 
take the character of a power or jurisdiction." This view was 
accepted long ago by the United States. 

The quotations from Secretaries Cass and Seward, and from 
Attorney-General Speed, may be used to prove that neither of 
them understood the treaty of 1846 as President Koosevelt did. 

" Colombia," continued the President, " has ceased to own any 
property on the Isthmus. A new Eepublic, that of Panama, 
which was at one time a sovereign State, and at another time 
a mere department of the successive confederations known as New 
Granada and Colombia, has now succeeded to the rights, etc." 

This statement is misleading; Panama was until 1886 a sov- 
ereign State of Colombia, but sovereign in the same way as New 
York, Virginia or any other State of the American Union is 
sovereign. Such sovereignty does not carry with it the right of 
secession, if the arguments of the North in 1860 are to be taken 
as sound. Had the President been more consistent with the 
Northern ideas of sovereignty, Colombia would not have " ceased 
to own any property on the Isthmus." But from the way in 
which the President expresses himself, some persons might be led 
to believe that Panama had formerly been a sovereign nation, 
which is far from being true. Panama has been a part of Colom- 
bia since the time when its independence from Spain was won 
with the assistance of Colombia. Several attempts have been 
made by Panama to become an independent state, but Colombia 
always succeeded in suppressing the revolutions. It would have 
succeeded again, but for the intervention of President Koosevelt. 

The President enumerates some facts which in his opinion 
establish certain things beyond question : 

" 1st. That the United States has for over half a century patiently 
and in good faith carried out its obligations under the treaty of 1846." 

Since the treaty is that many years old and has not been ab- 
rogated, the carrying out of obligations under said treaty is not 
a virtue, but a duty. Not only that, but also by the stipulations 
of the treaty of 1846 the United States obtained certain advantages, 
in return for which they had duties to accomplish and some con- 
ditions to comply with. This has been accepted by all the Presi- 
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dents of this country since the treaty was ratified, and by all 
authorities who have had occasion to pass opinion on this matter. 
It is the necessity of the moment which alone has caused this 
novel view of well-established truths. 

" 2nd. That when, for the first time, it became possible for Colombia 
to do anything in requital of the services thus repeatedly rendered to it 
for fifty-seven years by the United States, the Colombian Government 
peremptorily and offensively refused thus to do its part, even though 
to do so would have been to its advantage and immeasurably to the ad- 
vantage of the State of Panama, at that time under its jurisdiction." 

It was not the Government (the Executive) of Colombia that 
rejected the treaty, but the Senate. The reasons for such rejec- 
tion will be explained further on. 

" 3rd. That, throughout this period, revolutions, riots and factional 
disturbances of every kind have occurred, one after the other, in almost 
uninterrupted succession, some of them lasting for months and even for 
years, while the Central Government was unable to put them down or to 
make peace with the rebels." 

The list of revolutions given by the President is grossly ex- 
aggerated; for instance, out of the last revolution, which broke 
out in October, 1899, and lasted for three consecutive years, he 
makes seven different revolutions, evidently to give more ap- 
parent strength to his argument. I will also add that this revolu- 
tion was unsuccessful, and terminated by a treaty of peace signed 
on board the United States battleship " Wisconsin." As to the 
calamity of civil war, I will quote what Mr. Seward had to say : 

" Civil war is a calamity from which certainly no people or nation that 
has ever existed has always been exempt. It is one which probably no 
nation will escape. Perhaps its most injurious trait is its tendency to 
subvert the good understanding and break up the relations existing be- 
tween the distracted state and friendly nations, and to involve them sooner 
or later in war" (Mr. Seward to Mr. Adams, September 7th, 1861). 

There is hardly one European nation which does not register 
on the pages of her history more than one civil war. The United 
States has had the exceptional fortune of counting only one, 
but that one was on so tremendous a scale that it amounted, in 
loss of life and treasure, to all the revolutions of Latin-America. 
But in the matter of riots the United States has not been so 
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fortunate; riots are more frequent here than in almost any other 
country of the world. 

The colonial system of Spanish-America was entirely different 
from that of the United States. The Spanish provinces when 
they became nations carried already in their system some funda- 
mental errors, which developed later into unrest and armed con- 
flicts; whereas the United States started its united national 
existence under very different conditions. 

This much in order to explain revolutions, not to defend them 
nor to excuse them. 

" 4th. That these disturbances, instead of showing any signs of abating, 
have tended to grow more numerous and more serious in th» immediate 
past." 

Prom 1885 to the year 1899, there was only one attempt at 
revolution, in 1895 — and that was quickly suppressed. The dis- 
turbances at Panama in the meantime were more in the nature 
of strikes than anything else, which are natural in such congre- 
gations of laborers of so many different nationalities. 

" 5th. That the control of Colombia over the Isthmus of Panama could 
not be maintained without the armed intervention and assistance of the 
United States." 

During the fifty years which have elapsed since the treaty was 
signed, the Government of Colombia asked that the United States 
should land troops to protect its interests and maintain order on 
the Isthmus on four different occasions, according to the Presi- 
dent's own record. Assistance was asked to keep the traffic open, 
not to protect the Isthmus. Considering the great number of 
revolutions mentioned by the President, it does not seem cor- 
rect to say that " the control of Colombia over the Isthmus could 
not be maintained." The very fact that the Government was in 
control of Panama until the United States Executive intervened 
in favor of a revolution, disproves his own assertion. 

Nor must one forget that several times Colombia was unable 
to put down riots and revolutions at Panama and Colon, through 
the wanton assumption of wrong authority by the agents of the 
Panama Eailroad — a United States corporation, always for some 
unexplained reason hostile to the constituted Government. 

Finally, I will state that the protection of the United States, 
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or rather its assistance to the Government of Colombia in keeping 
the traffic open and unembarrassed, never cost it one single life; 
and that, if the United States was asked to cooperate, it was al- 
ways asked to do so for its own benefit, accruing from Articles 4, 
5 and 6 of the treaty of 1846. 

After making the foregoing statements, the President con- 
cludes that Colombia " has forced the United States (Executive) 
to take decisive steps to bring to an end a condition of affairs 
which had become intolerable." I firmly believe that the premises 
were false, and therefore the conclusion is obviously so too. 

The advantages which the Minister of the new Eepublic of 
Panama offered the Executive in the form of a new treaty are 
fully analyzed by the President. They are great advantages, 
indeed; and, although the quid pro quo imposes great moral 
responsibilities on the United States, by its guaranteeing the 
independence of the Eepublic of Panama in so premature a fash- 
ion, one must not forget, either, that it is very easy to be generous 
with somebody else's property. The Minister being a Frenchman, 
he can well afford to give away the whole Eepublic of Panama 
without a qualm of conscience; whereas, a Colombian Senator 
could not, without being false to his pledge, cede as much as 
one square inch of his country against the command of the 
Colombian Constitution. 

I will say nothing regarding the dangerous doctrine of Uni- 
versal Eminent Domain which is implied in the President's lan- 
guage. Suffice it to say, that the mere enunciation of such theories 
is bound to cause a retrograde movement in the march of civiliza- 
tion. 

II. 

We have seen how, in order to excuse his high-handed pro- 
ceedings, the President expatiates on the reason which forced him 
to recognize the revolution at Panama. It appears, from the 
trend of his reasoning, that "the Government of Colombia per- 
emptorily and offensively refused to do its part, even though to 
do so would have been to its advantage and immeasurably to 
the advantage of the State of Panama, at that time under its 
jurisdiction;" and, also, that it so refused "when, for the first 
time, it became possible for Colombia to do anything in requital 
of the services thus repeatedly done to it by the United States, 
etc." 
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To controvert the latter assertion I may make the following 
quotations : 

"It would b* doing injustice to an important South American State 
not to acknowledge the directness, frankness and cordiality with which 
the United States of Colombia have entered into intimate relations with 
this Government" (Lincoln's Fourth Annual Message). 

" It is with great satisfaction that I am enabled to bear witness to the 
liberal spirit with which the Republic of Colombia has made satisfaction 
for well-established claims" (John Quincy Adams's First Annual Mes- 
sage). 

" I cannot without doing injustice to the Republic of Buenos-Ayres and 
Colombia forbear to acknowledge the candid and conciliatory spirit with 
which they have repeatedly yielded to our friendly representations ... to 
which Colombia has added the magnanimity of making reparation for 
unlawful captures by some of her cruisers, and of assenting in the midst 
of war to treaty stipulations favorable to neutral navigation " (John 
Quincy Adams, 1826). 

Now, as to the other question, the President of a Eepublic 
ought to know that the power of ratifying international treaties 
rests with the Senate. This is the reason why the Senate of the 
United States has been the burial-place of so many treaties; 
some of them, like the Hay-Pauncefote Treaty, were ignominious- 
ly defeated; and, although "it does not appear that the Govern- 
ment made any real effort to secure ratification," yet the other 
contracting party did not take offence; much less did it retaliate 
in any manner whatsoever to the prejudice of the United States. 
The Senate of Colombia had a perfect right to reject the Hay- 
Herran treaty; and the accusation that their principal motive 
was greed and blackmail, is false and without foundation in fact. 

There is no denying that the people of Colombia placed a very 
high money value on the Canal; this they had the right to do. 
The French Company estimated the value of the Panama Canal 
at $109,000,000; the United States agreed to buy the title, fran- 
chise, etc., for $40,000,000; hence, I must suppose that it was 
worth that much to them. 

From the first, it was stipulated between Colombia and the 
French grantees that, if the Canal were not finished within a term 
of years, the franchise should be null and void, and that it would 
revert to Colombia, together with all the machinery, appur- 
tenances, etc., of the Canal Company. The time thus stipulated 
lapsed twice, and both times Colombia agreed to a renewal. 
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This question came up for the third time before the Congress 
in 1898, which failed to pass it by a large majority. A revolu- 
tion broke out in 1899 ; the President of Colombia assumed the 
powers vested in him by Article 121 of the Constitution. 

At that time, a special commission had been appointed to go to 
France, in order to negotiate with the French Canal Company 
for the third renewal. While this Committee was in Paris, the 
President of Colombia, or his Cabinet, signed the agreement 
with the Company's agent at Bogota, this being done over the head 
of the special Commission. The Government's excuse was that 
further delay in the negotiations would endanger the life of the 
Administration, as funds were much needed for carrying on the 
struggle against the revolutionists. It must be recalled here that 
the Liberal party, through its agent in New York, protested 
against the granting of this renewal, and that the French Com- 
pany was duly notified by him that, in case the revolution were 
successful, the Liberal party would not recognize the validity 
of the transaction. 

It has been claimed by the principal jurists of Colombia that 
the Constitution does not confer on the Executive of Colombia 
such powers as entitled him to grant, legally, such a thing, with- 
out the consent of the Congress. They, as well as everybody else 
in Colombia, expected that the question of renewal would be sub- 
mitted for decision to the first Congress which should convene. 
Since this was not done, the opinion prevailed that the Com- 
pany's franchise should expire in 1904, and that Colombia should 
make restitution to the French Company of the price which the 
Sanclemente Government had received for granting the renewal. 

Another important condition in the original French Conces- 
sion was, that the Company could not transfer its franchise to 
a foreign Government, without the express consent of Colombia. 
This is a point not to be forgotten ; one that of itself should ab- 
solve Colombia from the unjust charge of greediness. For it is 
evident that, if such permission should be withheld from the 
Company, it could not fulfil the conditions stated in the option 
given to the United States, without a forfeiture of its franchise. 
That being the case, it is pertinent to ask, Who should receive the 
amount fixed by the United States in the option ? 

It must be remembered, also, that one of the clauses in the 
option stipulated, that the amount of $40,000,000 was to be paid 
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by the United States when the Hay-Herran treaty should be 
ratified by both contracting parties. Did the option hold good if 
the treaty were rejected ? Certainly not. 

The treaty was not satisfactory to Colombia; nor the money 
consideration obtained from the United States the maximum 
to be expected from that source. Hence, considering also the 
faulty title which the French Company holds, I do not think it is 
fair to accuse Colombia of trying to blackmail the French Com- 
pany in asking for a share of the option money, supposing that it 
had asked for a share. 

It did not seem right to Colombians that the French Company 
should receive alone the $40,000,000. For, if anything stands 
clear in the history of the Panama Canal, it is that Colombia's 
conduct towards the Company has always been most generous. 

Colombia has tried its best to have this great enterprise finished 
by the French Company. When Colombia realized that it was 
hoping against hope, because this Company was financially crip- 
pled and incapacitated for finishing the great work; when it 
learned that the United States was willing to bid for it, and was 
the only nation in a position to finish the Canal, it then sent a 
Minister to Washington whose special mission was the negotiation 
of a treaty with the United States. A few months after the 
negotiations had commenced, a new Minister was appointed to 
Washington, for political reasons; he endeavored to conclude the 
treaty, but without success. His course was deemed unreasonable, 
and he was called "an obstructionist" by even the most sober- 
minded newspapers ; and an " extortionist " by all. But either 
they did not know, or, if they knew it, they concealed the fact 
that the best conditions offered by Secretary Hay were far from 
equitable. 

Minister Concha was unwilling to make any concessions to the 
United States which would detract from the rights of sovereignty 
of Colombia over the Canal Zone; specially after the incident 
when Admirals Casey and McLelland forbade the transportation 
of Colombian troops over the Panama Railroad. 

The money consideration first offered by Secretary Hay was far 
from satisfactory. Minister Concha was right when he said that 
the Secretary was trying to drive a sharp bargain. Yet, it was 
the accepted opinion in the United States that Colombia was the 
" sharper "; but the best proof I can adduce to the contrary is 
vol. olxxvih. — no. 566. 9 
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that Minister Concha proposed to leave the money consideration 
to be adjusted by an arbitrator or by the Hague Tribunal. 

Secretary Hay, after accepting the Memorandum of April 18th, 
seems to have changed his position and repudiated his agreement. 
He finally named these terms as his ultimatum — the absolute 
control by the United States of the Canal Zone, with other im- 
possible conditions, offering for the money consideration an initial 
cash payment of seven million dollars, and ten thousand dollars 
a year as an annual rental to commence nine years after the 
work should begin. Considering the stipulations finally agreed 
upon in the Hay-Herran treaty, the conclusion is obvious that 
Secretary Hay tried to drive an unfair bargain with Minister 
Concha. 

On no question has the opinion of Colombians been so unani- 
mous as on the rejection of the Hay-Herran Treaty. It is per- 
fectly safe to assert that the number of those in favor of ratifica- 
tion did not reach twenty. I will add that those twenty (the writer 
amongst them) were in favor of ratification only because they 
foresaw what would happen if the treaty was rejected, consider- 
ing the ugly mood of the United States Executive and the advices 
given to the Executive by many newspapers of the country. We 
reasoned that it would be better to concede with grace (even 
though it meant the amendment of the Colombian Constitution) 
that which might be taken by main force. 

In view of the sentiment of the Colombian people, it was easy 
to predict the rejection of the treaty by the Senate. And yet, 
the principal reason of its rejection was that, in their opinion, 
the treaty was illegal ; that loss of sovereignly could not be enter- 
tained except by a National Convention; therefore, the Hay- 
Herran treaty needed modifications before being ratified. A com- 
mittee of nine was appointed to draft the amendments required; 
it was proposed to pass the treaty on its first reading, as a signal 
courtesy to the United States, and then pass on to consider the 
modifications. While this was under consideration, the two notes 
of August 5£h and 7th were received from the United States 
Minister at Bogota. They purported a coercion of the Senate, 
and they implied a threat to the nation. The treaty was unani- 
mously rejected on the first reading, as a protest against the un- 
diplomatic and inconvenient conduct of the United States Ex- 
ecutive. In the project of the Committee, nothing was said or 
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written about money to be " extorted " from the United States 
and the French Canal Company. 

Since, according to those notes, the United States would allow 
no modification of the treaty, the only course left to the Senate 
was its rejection. It was evident to every Senator that the Hay- 
Herran treaty in its present form was unconstitutional ; therefore, 
that they would be false to their pledge if they should vote for 
its ratification, for, before taking their seats in the Senate, they 
had sworn "to defend and apply the Constitution." Volumes 
were written by the leading men of Colombia of all political 
parties against the Hay-Herran treaty. They all agreed on this : 
that Colombia could not grant the absolute control of the Canal 
Zone, without a loss of sovereignty; that the period of lease of 
100 years renewable at the sole option of the United States 
amounted to that; and also that the money consideration was not 
equitable. 

Whether public opinion was right or wrong, the Colombian 
Senate had a perfect right to act freely on the treaty without 
anybody taking offence thereat. 

III. 

" Immediately after the adjournment of Congress a revolution 
broke out at Panama," which resulted in the birth of a new 
republic, which the United States Executive hastened to recog- 
nize and protect. 

There is no justification possible for this flagrant case of in- 
tervention; no defence which could be sustained either by prece- 
dent or by international law. 

To quote only one American authority; Professor Woolsey 
says: 

" Interference can be justified only as an extreme measure, and only 
on one of the two following grounds: 

" 1st. That it is demanded by self-preservation; 

" 2nd. That some extraordinary state of things is brought about by 
the crime of a Government against its subjects ... If the question is 
still one of armed strife . . . between a State and a revolted portion of it, 
to take the part of the revolted territory by recognition is an injury and 
may be a ground of war, as when Louis XVI recognized the United States. 

" It is a safe rule in contests involving the violent separation of a State 
into parts, that, when the mother country, in the case of a colony, or the 
leading portion of a State, in the case of disruption, gives up active 
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efforts to restore the old order of things by war, other States may regard 
the revolution as perfected and a new State as haying come into the 
world." 

E. W. Hall says anent the same subject : 

"For, though no State has the right to withhold recognition when it 
has been earned, States must be allowed to judge for themselves whether 
a community claiming to be recognized does really possess all the neces- 
sary marks, specially whether it is likely to live. . . . Premature recog- 
nition, therefore, is a wrong done to the parent State; in effect, indeed, 
it amounts to an act of intervention." 

And specially so, I will add, if the premature recognition is 
accompanied by prohibitions to the parent State against doing 
anything to subjugate the revolted community, as has been the 
case with the United States. 

Hence, it is clear that both precedents and rules have been set 
at naught by the Executive. 

The loss of Panama to Colombia is due to the intervention of 
the United States, pure and simple. The treaty of 1846 being 
in full force, there having been no previous declaration of war 
between Colombia and the United States, the latter is liable for 
damages and is in honor bound to make reparation. 

A reversion to the status quo is Colombia's pretension; but if 
this should, perhaps, be impossible, Colombia, I think, would be 
willing to submit its grievances to the Hague Tribunal. If all 
nations are equal before International Law, it will be no dishonor 
for the United States to agree to arbitration, specially when 
President Eoosevelt himself has strongly advocated it, and re- 
cently applauded the course of arbitration between other nations. 

The honor of the people of the United States is at stake. 
Colombia has appealed to them and she awaits their decision 
calm and dignified. By such conduct she has set an example 
worthy of being imitated, even by those nations who claim such 
superiority of race and civilization. 

But Colombia can well afford to calmly await the national ver- 
dict; for she knows that right and justice are on her side, while 
might and self-interest are the shield of the aggressor. 

Francisco Escobae. 



